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as Auditor, etc., appeals. Affirmed in part, reversed in part, and 
remanded. 

Plummer & Bohannon, of Petersburg, for appellant. 
Carter, Crawford & Redd, of Richmond, for appellee. 



HONAKER v. WHITLEY. 
Jan. 16. 1919. 
[97 S. E. 808.] 

1. Physicians and Surgeons (§ 18 (8)*) — Action for Malpractice- 
Evidence. — In an action against a dentist for malpractice, where it 
appeared that plaintiff, who had consulted defendant and then an- 
other dentist, suffered a fractured jaw as a result of the treatment 
of one or the other, evidence held insufficient to establish that de- 
fendant fractured plaintiff's jaw, so as to warrant judgment against 
him. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 205.] 

2. Negligence (§ 121 (5)*) — Proof — Cause of Injury. — Where in- 
juries have resulted from one or two causes for one of which de- 
fendant is responsible, plaintiff must fail if his evidence does not 
show that the damages are produced by the former cause. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 372.] 

Error- to Law and Equity Court of City of Richmond. 

Action by A. A. Whitley against E. S. Honaker. There was 
a judgment for plaintiff, and defendant brings error. Reversed, 
and new trial granted. 

Byrd, Fulton & Byrd and W . C. Pulliam, all of Richmond, 
for plaintiff in error. 

Jas. R. Sheppard, Jr., and T. /. Moore, both of Richmond, for 
defendant in error. 



E. I. DU PONT DE NEMOURS & CO. v. SNEAD'S ADM'R. 
Jan. 16, 1919. 
[97 S. E. 812.] 

1. Pleading (§ 9*) — Matters of Law. — Declaration need not state 
existence of legal duty, but only facts out of which duty arises; the 
legal duty being a matter of law of which the court takes judicial 
notice. 

[Ed. Note. — For other cases, see 11 Va.-W. Va. Enc. Dig. 218.] 

2. Master and Servant (§ 266 (1)*) — Action for Tort of Servant — 
Pleading. — In action for damages for death of plaintiff's intestate, 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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employed by defendant, alleged to have been killed by the wrong- 
ful act of a guard employed by defendant in defendant's restaurant 
conducted for employees, declaration held to state all the facts nec- 
essary and with such particularity as the law requires. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 718-20.] 

3. Master and Servant (§ 300*)— Torts of Servant— Liability of 
Master. — If plaintiff's intestate, who was an invitee in defendant's 
restaurant, was wrongfully killed by defendant's servant while the 
servant was acting in the scope of his employment, defendant was 
liable. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 729.] 

4. Pleading (§ 232*) — Trial Amendment — Suggestion by Court. 
— That court suggested to counsel for plaintiff an amendment, per- 
sonally inserted the same in a copy of the declaration, and per- 
mitted the declaration to be so amended, after the witnesses had 
been discharged and the instructions argued, held without error. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 350-1.] 

5. Trial (§ 260 (1)*)— Instructions Sufficiently Given— Refusal.— 
It is sufficient for the trial court to give such instructions as are 
necessary or proper to enable the jury to arrive at a correct ver- 
dict, and after so instructing it may reject all other instructions 
tendered. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 742; 17 
Va.-W. Va. Enc. Dig. 517.] 

6. Trial (§ 228 (3)*) — Instructions — Errors in Punctuation. — In- 
struction that if intestate "was furnished lodging and board by de- 
fendant at the restaurant" was not subject to the objection that 
there was no evidence that intestate was furnished lodging at the 
restaurant; the insertion of a comma after "lodging" making the 
meaning plain. 

[Ed. Note. — For other cases, see 17 Va.-W. Va. Enc. Dig. 520.1 

7. Trial (§ 253 (4)*) — Instructions — Ignoring Issues. — Instruc- 
tion that, unless intestate was at the time he was shot by defend- 
ant's servant a patron of defendant's restaurant, defendant was not 
liable, was incorrect in that it ignored the doctrine of respondeat 
superior. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 723.] 

8. Trial (§ 229*) — Instructions — Repetition. — Where the principle 
that upon a plea of self-defense the jury must view the case from 
the standpoint of the party inflicting the injury was appropriately 
embodied in one instruction, there was no necessity for inserting it 
in another instruction. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 742; 17 
Va-W. Va. Enc. Dig. 517.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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9. Master and Servant (§ 332 (2)*)— Torts of Servant— Acting 
-within Scope of Employment — Evidence. — In action for damages 
for death of plaintiff's intestate, employed by defendant, alleged to 
have been killed by the wrongful act of a guard employed by de- 
fendant in defendant's restaurant conducted for employees, whether 
the guard, while acting in the scope of his employment, wrongfully 
brought on the difficulty, held properly submitted to the jury. 

[Ed. Note.— For other cases, see 14 Va.-W. Va. Enc. Dig. 699.] 

10. Trial (§ 234 (9)*) — Instruction Not to Consider Evidence.— 
In action for death of plaintiff's intestate, alleged to have been 
wrongfully killed by defendant's servant, an instruction striking 
from the case all the evidence of servant's acquittal in criminal pros- 
ecution introduced to shed light on retention of servant in employ, 
was proper; all evidence as to retention of servant in employment 
of defendant having been stricken. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc Dig. 732.] 

11. Trial (§ 95*)— Striking Question— Effect.— Where a question 
is stricken out, the answer is also stricken. 

12. Appeal and Error (§ 1067*) — Refusal of Instructions — Harm- 
less Error. — Refusal to give a proper instruction in the very lan- 
guage asked is not ground for reversal, where it affirmatively ap- 
pears that the party asking it could not have been prejudiced by 
refusal, and that the instruction submitted by the court was more 
favorable than the instruction requested. 

[Ed. Note.— For other cases, see 17 Va.-W. Va. Enc. Dig. 63-64.] 

13. Trial (§ 260 (8)*)— Instructions Sufficiently Given— Refusal.— 
In action for death of plaintiff's intestate, alleged to have been 
-wrongfully killed by defendant's servant, that part of defendant's 
requested instruction to the effect that, if the servant became in- 
volved in a difficulty not connected with his employment, there 
could be no recovery, held sufficiently covered by another instruc- 
tion, so that there was no error in modifying requested instruction 
by striking out such part. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 742; 17 
Va.-W. Va. Enc. Dig. 517,] 

14. Master and Servant (§ 330 (3)*)— Torts of Servant— Discharge 
of Duties — Evidence. — In action for death of plaintiff's intestate, al- 
leged to have been wrongfully killed by defendant's servant, held, 
there was no evidence to support the theory that the shooting by the 
servant was in no way connected with the discharge of his duties. 

Error to Circuit Court, Prince George County. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Action by I. S. Simmons, administratrix of the estate of 
Harry Gilmore Snead, deceased,- against E. I. Du Pont De Ne- 
mours & Co. Judgment for plaintiff, and defendant brings er- 
ror. Affirmed. 

Plummer & Bohannon, of Petersburg, for plaintiff in error. 

P. A. L. Smith, of Richmond, Albert S. Boiling, of Char- 
lottesville, and R. W . Ivey, of Richmond, for defendant in er- 
ror. 



CRADDOCK LUMBER CO. p. JENKINS. 
Jan. 16, 1919. 
[97 S. E. 817.] 

1. Logs and Logging (§ 3 (15)*) — Trespass on Case — Actions — 
Evidence. — Where plaintiff sold defendants all the pine and poplar 
timber 10 inches and upwards in diameter upon certain lands, evi- 
dence in an action of trespass on the case brought by plaintiff to 
recover damages for the cutting of trees under the diameter specified 
held sufficient to support a verdict for plaintiff. 

2. Appeal and Error (§ 994 (2)*)— Evidence— Weight of Testi- 
mony. — Though plaintiff offered as witnesses his sons, his sons-in- 
law, and his tenants, a verdict in his favor cannot be set aside be- 
cause of the interest of the witnesses; the court having instructed 
the jury that they should consider the relationship and interest of 
the witnesses. 

[Ed. Note.— For other cases, see 5 Va.-W. Va. Enc. Dig. 341; 13 
Va.-W. Va. Enc. Dig. 907.] 

3. Trial (§ 230*) — Instructions — Number.— It is a commendable 
practice in trial courts to limit the number of instructions whenever 
this course can be taken with due regard to the rights of the parties. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 742-3.] 

4. Trial (§ 280 (1)*)— Instructions— Refusal.— Where theories of 
both parties were adequately presented by instructions given, re- 
fusal oi additional instructions is not error. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 742.] 

5. Appeal and Error (§ 1068 (4)*)— Review— Harmless Error.— 
An instruction giving an alternate measure of damages was harm- 
less, though there was insufficient evidence to support the first 
branch of it, where the verdict showed that the jury followed the 
second branch of the instruction, which was not objectionable. 

[Ed. Note. — For other cases, see 17 Va.-W. Va. Enc. Dig. 62-63.] 



♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



